tt20

Kenya Subsidiary Legislation, 2014

LEGALNoTICENo. 142

THEINCOME TAX ACT
(Cap.470)
THE DOUBLE TAXATION RELIEF (BURUNDI, RWANDA,

UGANDA AND THE UNITED REPUBLIC OFTANZANIA)
NOTICE,2014

IN EXERCISE of the powers conferred by section 4l of the
Income Tax Act, the Cabinet Secretary for Finance declares that the
arrangements specified in the Schedule hereto, being arrangements
made between the Governments of the Republics of Kenya, Burundi,
Rwanda, Uganda and the United Republic of Tanzania in the articles of
an agreement signed on the 30th November, 2010, with a view of
affording relief from double taxation in relation to income tax and any
rates

of

similar character imposed

by the laws of Kenya,

shall,

notwithstanding anything to the contrary in the Act or any other written
law, have effect in relation to income tax under the Act.

SCHEDULE
The Governments of the Republics of Kenya, Burundi, Rwanda,
Uganda and the United Republic of Tanzania desiring to conclude an
agreement for the avoidance of double taxation and the prevention of
fiscal evasion with respect to taxes on income.

HAVE

agreed as follows:

Article

l

Personal Scope

This Agreement shall apply to persons who are residents of one
or any of the other Contracting States.
Article 2
Taxes Covered

1. This Agreement shall apply to taxes on income imposed on
behalf of a Contracting State or its political subdivisions, irrespective
of the manner in which they are levied.
2. There shall be regarded as taxes on income all taxes imposed

on total income, including taxes on gains from the alienation of
movable or immovable property, as well as taxes on the total amounts
of wages or salaries paid by enterprises.
3. The existing taxes to which this Agreement shall apply are:
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in Kenya, the income tax chargeable in accordance with the
provisions of the Income Tax Act, Cap.470;

(b) in

Tanzania, the tax

on income chargeable under

the

Income Tax Act, Cap.332;

(c)
(d)

in Uganda, the tax on income chargeable under the Income
Tax Act, Cap.340;

in Rwanda, the tax on income chargeable under the Law
1612005 of 18/08/2005 on direct taxes on income and
the tax on rent of immovable property as provided under
Law No. 17 12005 establishing the source of revenue for
No.

districts and towns and its management; and

(e) in Burundi,

the tax on income chargeable in accordance
with the provisions of the income tax acts of 1963.

4. This Agreement shall apply to any other taxes of identical or
substantially similar character which are imposed by any of the
Contracting States after the date of signature of this Agreement in
addition to, or in place of, the existing taxes.
5. The competent authorities of the Contracting States shall notify
each other of any substantial changes which have been made in their
respective taxation laws, and if it seems desirable to amend any
Article of this Agreement, without affecting the general principles
thereof, the necessary amendments may be made by mutual consent
by means of an Exchange of Notes.
Article 3
General Definitions

l.

In this Agreement, unless the context otherwise requires.

(a)

the term "company" means any body corporate or any entity
which is treated as a company or body corporate for tax
purposes;

(b)

the term "competent authority" means:

(i) in Kenya, the Cabinet Secretary for the time being
responsible for finance or his authorised
representative;

(ii) in

Tanzania, the Minister for the time being
responsible for finance or his authorised
representative;

(iii) in

Uganda, the Minister for the time being
responsible for finance or his authorised
representative;
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(iv) in

Rwanda, the Minister
responsible for finance

for the time being
or his authorised

representative; and

(v) in

Burundi, the Minister
responsible for finance

for the time being
or his authorised

representative;
(c)

the term "international traffic" means any transport by
water, railway or air, operated by an enterprise which has
its place of effective management in a Contracting State,
except when the transport is operated solely between places
within a Contracting State;

(d)

the term "national" means any individual having the
citizenship of a Contracting State and any legal person,
partnership, association or other entity deriving its status
such from the laws in force in a Contracting State;

(e)

as

the term "person" includes an individual, a partnership, a
company, an estate, a trust and any other body of persons
which is treated as an entity for tax purposes.

2. In the application of the provisions of this Agreement by a
Contracting State, any term not otherwise defined shall, unless the
context otherwise requires, have the meaning which it has under the
laws of that State in relation to the taxes which are the subject of this
Agreement.

Article 4
Resident

l. For the purposes of this Agreement, the term "resident of a
Contracting State" means any person who, under the laws of that State,
is liable to tax therein by reason of his domicile, residence, place of
effective management, place of incorporation or any other criterion of a
similar nature. This term does not include any person who is liable to
tax in respect only of income from sources in that State.
2. Where by reason of the provisions of paragraph I of this
Article an individual is a resident of more than one of the Contracting
States, then his status shall be determined in accordance with the
following rules:

(a)

he shall be deemed to be a resident of the State in which he

has

a

permanent home available

to him. If he has

a

permanent home available to him in two or more States, he
shall be deemed to be a resident of the State with which his
personal and economic relations are closer (centre of vital
interests);
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(b) if

(c)
(d)

of vital interests
if he does not have a permanent

the State in which he has his centre

cannot be determined, or

home available to him in any of the Conhacting States, he
shall be deemed to be a resident of the State in which he
has an habitual abode;
if he has an habitual abode in two or more States or none of
them, he shall be deemed to be a resident of the State of
which he is a national;
if he is a national of two or more States or of none of them,
the competent authorities of the Contracting States shall
settle the question by mutual agreement.

3. Where by reason of the provisions of paragraph I of this
Article a person other than an individual is a resident of two or more
Conffacting States, then it shall be deemed to be a resident of the State
in which its place of effective management is situated.

Article 5
P ermanent Estab

lishment

l. For the purposes of this Agreement, the term "permanent
establishment" means a fixed place of business through which the
business of the enterprise is wholly or partly carried on.
2. The term "permanent establishment" shall include:

(a) a place of management;
(b) a branch;
(c) an office;
(d) a factory;
(e) a workshopl
(0 a warehouse, in relation to a person providing

storage

facilities for others;

(g)

a mine, an oil or gas well, a quiury or any other place of
extraction of natural resources; and

(h)

an installation or structure used for the exploration of
natural resources.

3. The term "permanent establishment likewisd encorhpasses:

(a)

a building site or a construction, installation [other than the

installations referred to in 2 (h)l or assembly project, or
supervisory activities in connection therewith only if the
site, project or activity lasts for more than 6 months;

(b)

the furnishing

of services, including consultancy

services,

by an enterprise of a Contracting State through employees
or other personnel engaged in the other Contracting State,
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provided that such activities continue for the same or

a

connected project for a period or periods aggregating more
than 6 months within any l2-month period.

4. Notwithstanding the preceding provisions of this Article, the
term "permanent establishment" shall be deemed not to include:

(a)

the use of facilities solely for the purpose of storage or
of goods or merchandise belonging to the

display

enterprise;

(b) the maintenance of a

stock

of

goods

or

merchandise

belonging to the entprprise solely for the purpose of storage
or display;

(c) the maintenance of a
belonging

stock

to thp enterprise

of

or merchandise
for the purpose of

goods

solely

processing by another enterprise;

(d)

the maintenance of a fixed place of business solely for the

purpose

of

purchasing goods

or

merchandise,

or

for

collecting information for the enterprise;

(e)

the maintenance of a fixed place of business solely for the
purpose of carrying on, for the enterprise, any other activity
of a preparatory or auxiliary character; and

(0

the maintenance of a fixed place of business solely for any
combination of aptivities mentioned in sub-paragraphs (a)
to (e), provided that the overall activity of the fixed place of
business resulting from this combination is of a preparatory
or auxiliary charactar,

5. Notwithstanding the provisions of paragraphs I and 2 of this
a person acting in a Conftacting State on behalf of an enterprise
of any of the other Contracting States (other than an agent of an
independent status to whom paragraph 6 of this Article applies)
notwithstanding that he has no fixed place of business in the firstmentioned State shall be deemed to have a permanent establishment in
that state if:

Article,

(a)

he has, and habitually exercises, a general authority in the
first-mentioned State to conclude contracts in the name of

the enterprise, unless his activities are limited to the

purchase of goods or merchandise for the enterprise; or

(b)

he maintains in the first-mentioned State a stock of goods
or merchandise belonging to the enterprise from which he
regularly delivero goods or merchandise on behalf of the
enterprise.

6. Notwithstanding the preceding provisions of this article,

an

insurance enterprise of a Contracting State shall, except in regard to reinsurance, be deemed to have a permanent establishment in the other
Contracting State if it collpcts premiums in the territory of that other
State or insures risks situated therein through a person other than an
agent ofan independent status to whom paragraph 7 applies.
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7. An enterprise shall not be deemed to have a permanent
in a Contracting State merely because it carries on

establishment

business in that State through a broker, general commission agent or
any other agent of an independent status, provided that such persons are
acting in the ordinary course of their business.

8. The fact that a company which is a resident of a Contracting

of any
States, or which carries on business in that
other State (whether through a pernanent establishment or otherwise),
shall not of itself constitute either company a permanent establishment
of the other.
State conhols or is controlled by a company which is a resident

of the other Contracting

Article 6
Income From Immovable Properrl*

l. Income derived by a resident of a Contracting State from
immovable property, including income from agriculture or forestry, is
taxable in the Contracting State in which such property is situated.
it

2. The term "immovable property" shall have the meaning which
has under the law of the Contracting State in which the property in

is situated. The term shall in any case include property
accessory to immovable property, livestock and equipment used in
agriculture and forestry, rights to which the provisions of general law
respecting landed property apply, usufruct of immovable properfy and
rights to variable or fixed payments as consideration for the working of,
or the right to work, mineral deposits, sources and other natural
resources. Ships, boats and aircraft shall not be regarded as immovable
question

property.

3. The provision of paragraph I of this Article shall apply to
income derived from the direct use, letting or use in any other form of
immovable property and

to

income from the alienation

of

such

property.
4. The provisions of paragraphs I and 3 of this Article shall also
apply to the income from immovable property of an enterprise and to

income from immovable properfy used

for the performance

of

independent personal serv ices.

Article 7
Business Profits

l. The profits of an enterprise of a Contracting State shall be
taxable only in that State unless the enterprise carries on business in
any of the other Contracting States through a permanent establishment
situated therein. If the enterprise carries on business as aforesaid, the
profits of the enterprise may be taxed in the other State but only so
much of them as is attributable to that permanent establishment.
2. Subject to the provisions of paragraph 3 of this Article, where
an enterprise of a Contracting State carries on business in any of the
other Contracting States through a permanent establishment situated
therein, there shall in each Contracting State be attributed to that
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permanent establishment the profits which it might be expected to
make if it were a distinct and separate enterprise engaged in the same or
similar activities under the same or similar conditions and dealing
wholly independently with the enterprise of which it is a permanent
establishment.
3. In determining the profits of a permanent establishment:

(a)

there shall be allowed as deductions expenses which are
incurred for the purposes of the permanent establishment
including executive and general administrative expenses so

incurred, whether in the State in which the permanent
establishment is situated or elsewhere. Nothing in this
paragraph shall require a Contracting State to allow the
deduction of any expenditure which, by reason of its
nature, is not generally allowed as a deduction under the
taxation laws of that State; and

(b) no account shall be taken of amounts charged, by the
permanent establishment to the head office of the enterprise
or any of its other offices, by way of royalties, fees or other

similar payments in return for the use of patents or other
or by way of commission for specific services
performed or for management, or, except in the case of a
banking enterprise, by way of interest on moneys lent to the
head office of the enterprise or any of its other offices.

rights,

4. In so far as it has been customary in a Contracting State to
determine the profits to be attributed to a permanent establishment on
the basis of an apportionment of the total profits of the enterprise to its
various parts, nothing in paragraph 2 of this Article shall preclude that
Contracting State from determining the profits to be taxed by such an
apportionment as may be customary. The method of apportionment
adopted shall, however, be such that the result shall be in accordance
with the principles contained in this Article.
5. No profits shall be attributed to a permanent establishment by
reason of the mere purchase by that permanent establishment of goods
oi' merchandise for the enterprise.
<. For the purposes of the preceding paragraphs, the profits to be
attribute," ll the permanent establishment shall be determined by the
same method year by year unless there is good and sufficient reason to
the confrary.

7. Where profits include items of income which are dealt with
separately

in other Articles of this Agreement, then the provisions of

those Articles shall not be affected by the provisions of this Article.

Article 8
Shipping, Inland Waterways, Railway And Air Transport

1.

Profits of an enterprise from the operation or rental of
or aircrafts in international traffic and the rental of

ships, trains

containers, wagons, coaches, tankers and related equipment which is
incidental to the operation of ships, trains or aircraft in international
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traffic shall be taxable only in the Contracting State in which the place
of effective management of the enterprise is situated.

2. Profits from the operation of boats engaged in inland
waterways transport shall be taxable only in the contracting state in
which the place of effective management of the enterprise is situated.
effective management of a shipping
aboard a ship or boat, then it shall be deemed to be
situated in the Contracting State in which the home harbour of the ship

3. If the place of

enterprise

is

or boat is situated, or, if there is no such home harbour, in
Contracting State of which the operator of the ship or boat is

a

the

resident.

4. The provisions of paragraph I of this Article shall also
apply to profits from the participation in a pool, a joint business or an
intern ational operating agency.
Article 9
Assoc iated Enterpris es
1. Where:

(a)

an enterprise of a Contracting State participates directly or

indirectly

in the management,

control or capital

of

an

enterprise of the other Contracting State; or

(b)

the same persons participate directly or indirectly in the
management, control or capital of an enterprise of a
Confracting State and an enterprise of the other Conffacting
States, and in either case conditions are made or imposed
between the enterprises in their commercial or financial
relations which differ from those which would be made
between independent enterprises, then any income which
would, but for those conditions, have accrued to one of the
enterprises, but. by reason of those conditions, have not so
accrued, may be included in the income of that enterprise
and taxed accordingly.

2. Where a Contracting State includes in the income of an
enterprise of that State and taxes accordingly profits on rvhich an
enterprise of any of the other Conffacting States has been charged to
tax in that State and the profits so included are income which would
have accrued to the enterprise of the first-mentioned State if the
conditions made between the two enterprises had been those which
would have been made between independent enterprises, then that other
State shall make an appropriate adjustment to the amount of the tax
charged therein on that income. In determining such adjustment, due
regard shall be had to the other provisions of this Agreement and the
competent authorities

of the

Contracting States shall

if

necessary

consult each other.

3. A Contracting State shall not change the income of

an

enterprise in the circumstances referred to in paragraph I of this Article
after the expiry of the time limits provided in its national laws.
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4. The provisions of paragraph 3 of this Article shall not apply in
the case of fraud, wilful default or neglect.

5. The provisions of paragraph 2 of this Article shall not apply
where judicial, administrative or other legal proceedings have resulted
in a final ruling that by actions giving rise to an adjustment of profits
under paragraphl, one of the enterprises concerned is liable to penalty
with respect to fraud, gross negligence or wilful default.
Article

l0

Dividends

l.

Dividends paid

by a

company which

is a

resident

of

a

Contracting State to a resident of any of the other Contracting States
may be taxed in that other State.

2. Horvever, such dividends may also be taxed in the Contracting
State of which the company paying the dividends is a resident and
according to the laws of that State, but if the recipient is the beneficial
owner of the dividends, the tax so charged to the beneficial owner shall
be fixed at 5 percent of the gross amounts of the dividends. The
competent authorities of the Contracting States shall settle the mode of
application of these limitations by mutual agreement.

This paragraph shall not affect the taxation of the company in
respect of the profits out of which the dividends are paid.

3. The term "dividends" as used in this Article means income
from shares or other rights, not being debt-claims, participating in
profits, as well as income from other corporate rights which is
subjected to the same taxation treatment as income from the shares by
the laws of the Contracting State of which the company making the
distribution is a resident.
4. The provisions of paragraphs I and 2 of this Article shall not
if the beneficial owner of the dividends, being a resident of a
Contracting State, carries on business in any of the other Contracting
States of which the company paying the dividends is a resident, through
it oermanent establishment situated therein, or performs in any of the
other States independent personal services from a fixed base situated
ther." rnd the holding in respect of which the dividends are paid is
effective,; ..iinnected with such permanent establishment or fixed base.
In such a case, the provisions of Article 7 or Article 15, as the case may
be, shall apply.

apply

5. Where a company which is a resident of a Contracting State
derives profits or income from any of the other Contracting States, no
tax may be imposed on the beneficial owner in that other State on the
dividends paid by the company except in so far as such dividends are

paid to a resident of that other State or in so far as the holding in
respect of which the dividends are paid is effectively connected with a
permanent establishment or a fixed base situated in that other State, nor
subject the company's undistributed profits to a tax on undistributed
profits, even if the dividends paid or the undistributed profits consist
wholly or partly of profits or income arising in such other State.
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l

Intere st

any

l lnterest arising in a Contracting State and paid to a resident of
of the other Contracting States n.ray be taxed in that other

Contracting State.

2. However, subject to the provisions of paragraph 3 of this
Article, such interest may also be taxed in the Contractrng State in
which it arises and according to the law of that State, but if the recipient
is the beneficial owner of the interest the tax so charged shall be fixed
at 10 perct

ll

of the gross amount of the interest.

3. Interest arising in a Contracting State shall be exempt from tax
in that State if it is derived and beneficrally orvned by:

(a)
(b)

the Government, a political subdivision or a local authority
of the other Contracting Statet or

any institution, body or board which is wholly owned by
the Government, a political subdivision or a local authority
of the other Contracting State.

4. The term "interest" as used in this Article means income from
debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in the debtor's profits, and
in particular, income from government securities and income from
bonds or debentures including premiums and prizes attaching to such
securities, bonds or debentures. The term "interest" shall not include
any item which is treated as a dividend under the provisions of Article
10 of this Agreement.
5. The provisions of paragraphs

apply

if

the beneficial owner

l,

2 and 3 of this Article shall not

of the interest, being a resident of

a

Contracting State, carries on business in the other Contracting State in
which the interest arises, through a permanent establishment situated
therein, or performs in that other State independent personal services
from a fixed base situated therein, and the debt-claim in respect of
which the interest is paid is effectively connected with such permanent
establishment or fixed base. In such a case, the provisions of Article 7
or Article 15, as the case may be shall apply.

6. lnterest shall be deemed to arise in a Contracting State when
the payer is that State itself, a political subdivision, a local authority or
a resident of that State. Where, however, the person paying the interest,

whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establi:hment or a fixed base in
connection with rvhich the indebtedness on i;ilch the interest is paid

was incurred, and such interest is borne b; such permanent
establishment or fixed base, then such interest shall be dectned to arise
in the State in which the permanent establishment or fixed base is
situated.
7. Where, by reason of a special relationship betlveen the payer
and the beneficial owner or between both of them and some other
person, the amount of the interest, having regard to the debrclaim for
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which it is paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such
relationship. the provisions of this Article shall apply only to the lastmentioned amount. In such a case, the excess part of the payments shall
remain taxable according to the laws of each Contracting State, due
regard being had to the other provisions of this Agreement.
Article I2
Royalties
1. Royalties arising in a Contracting State and paid to a resident
States may be taxed in that other

of any of the other Contracting
Contracting State.

2. However, such royalties may also be taxed in the Contracting
State in which they arise, and according to the law of that State, but if
the beneficial owner is a resident of the other Confiacting State, the tax

so charged shall be fixed at 10 percent

of the gross

amount

of

the

royalties.
3. The term "royalties" as used in this Article means payments of
any kind received as a consideration for the use of, or the right to use,
any copyright of ljterary, artistic or scientific work (including
cinematograph films and films, tapes or discs for radio or television
broadcasting), any patent, ffade mark, design or model, computer
programme, plan, secret formula or process, or for the use of, or the

right to use industrial, commercial or scientific equipment or for
information concerning industrial, commercial or scientific experience.

4. The provisions of paragraphs I and 2 shall not apply if the
beneficial owner of the royalties, being a resident of a Contracting
State, carries on business in the Contracting State in which the royalties
arise, through a permanent establishment situated therein or performs in

that other State independent personal services from a fixed base
situated therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such a case. the provisions of Article 7
or Article 15, as the case may be, shall apply.
5. Royalties shall be deemed to arise in a Confiacting State when
the payer is that State itself, a political sub-division, a local authority or
a resident of that State. Where, however, the person paying the
royalties, whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base with which
the right or property in respect of which the royalties are paid is

effectively connected, and such royalties are borne by such permanent
establishment or fixed base, then such royalties shall be deemed to arise
in the State in which the permanent establishment or fixed base is
situated.

6. Where by reason of a special relationship between the payer
and the beneficial owner or between both of them and some other
person, the amount of the royalties paid, having regard to the use, right
or information for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial owner in
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the absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such a case, the excess part
of the payment shall remain taxable according to the law of each
Contracting State, due regard being had to the other provisions of this
Agreement.

Article I3
Management or Professional Fees
1. Management or professional fees arising in a Contracting State
which are derived by a resident of any of the other Contracting States
may be taxed in that other Contracting State.

2. However, such management or professional fees may also be
taxed in the Contracting State in which they arise, and according to the
law of that State; but where the beneficial owner of such management
or professional fees is a resident of the other Contracting State, the tax
so charged shall be fixed at 10 percent of the gross amount of the
management or professional fees.

3. The term "management or professional fees" as used in this
Article means payments of any kind to any person, other than to an
employee of the person making the payments, in consideration for any
services of a technical, managerial, professional or consultancy nature
not covered under any other Article of this Agreement.

4. The provisions of paragraphs I and 2 of this Article shall not
apply if the beneficial orvner of the management or professional fees,
being a resident of a Contracting State, carries on business in the other
Contracting State in which the management or professional fees arise
through a permanent establishment situated therein, or performs in that
other State independent personal services from a fixed base situated
therein, and the management and professional fees are effectively
connected with such permanent establishment or fixed base. In such a
case, the provisions of Article 7 or Article l5 shall apply.
5. Management or professional fees shall be deemed to arise in a
Contracting State when the payer is that State itself, a political
subdivision, a local authority or a resident of that State. Where,
however, the person paying the management or professional fees,
whether he is a resident of a Contracting State or not, has in a
Contracting State a permanent establishment or a fixed base in
connection with which the obligation to pay the management or
professional fees was incurred, and such management or professional
fees are borne by that permanent establishment or fixed base, then such
management or professional fees shall be deemed to arise in the State
in which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and ;ome other
person, the amount of the management or professional fees paid
exceeds, for whatever reason, the amount which would have been
agreed upon by the payer and the beneficial owner in the absence of
such relationship, the provisions of this Article shall apply only to the
last mentioned amount. In such case, the excess part of the payments
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shall remain taxable according to the larv of each Contracting State, due
regard being had to the other provisions of this Agreement.

Article I4
Cttpital Guins

l. Gains derived by a resident of, a Contracting State from the
ahenation of immovable property. referred to in Article 6, and situated
in any of the Contracting States may be taxed in that other Contracting
State.

2. Gains from the alienation of movabie property forming part of
the business property of a permanent establishment which an enterprise
of a Contracting State has in the other Conffacting State or of movable

to a fixed base avarlable to a resident of a
Contracting State in the other Contractlng State for the purpose of
performing independent personal services, including such gains from
the alienation of such permanent establishment (alone or rvith the
whole enterprise) or of such fixed base, may bc taxed in that other
property pertaining

State.

3. Gains from the alienation of ships or aircraft operated in
international fraffic or nrovable propefiy pertaining to the operation of
such ships or aircraft shall be taxable only in the Contracting State in
which the place of effective management of the enterprise is siruated.
4. Gains frorn the alienation of any property olher than that
mentioned in pa'agraphs l, 2 and 3 of this Article shall be taxable only
in the Contracting State of rvhich the alicnator is a resident.
.Article l5
IndependertI Personttl,Se n'rr es

i. Income derived bv a resident ol' rr Contracting State in respect
of professional services or other activities ,lf an independent character
shall be taxable only in that State unless he has a fixed base regularly
available to him in any of the rrther Contracting StaLes for the purpose
of performing his activities. If he has such a fixeri base, the income may
be taxcd in the other State but only so much of it as is attributable to
that frxed base. For the purpose of this provision, rvhere an indivrdual
who is a resident of a Contracting State stays ir.r any of the other
Contracting States for a period or periods exceeding in the aggregate
183 days in any trvelvc-month period commencing or ending in the
fiscal year concerned or was present in that other State in the fiscal year
concerned and in each of the tlvo preceding years fbr periods exceeding
in aggregate rrore than 122 days in each such year, he shall be deemed
to have a fixed base regularly available to him in that other State and
the income that is derived from his activities that arc perlbrmed in that
other State shall be attributed to that fixed base.

2. The term

"professional services" includes indepentlent

scientific, literary, artistic, educational or teaching acrivities as rvell

:ts

the independent activities of physicians. larvyers. engineers. iuchitccts.
dentists, accountants and economists.
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Article I6
Dcpendent Personal Services

l. Subject to the provisions of Artrcles 17, 19,20 and 2i, salaries,
wages and other similar remuneration derived by a residcnt of a
Contracting State in respect of an employment shall be taxable only in
that State unless the employment is exercised in any of the other
Contracting States. If the employment is so exercised, such
remuneration as is derived there from may be taxed in the State in
which the employment is exercised.
2. Notrvithstanding the provisions of paragraph I of this Article,
remuneration derived by a resident of a Contracting State in respect of
an employment exercised in any of the other Contracting States shall be
taxable only in the first-mentioned State if:

(a)

the recipient is present in the other State for a period or
periods not exceeding in the aggregate 18,3 days in the
calendar l/ear concerned; and

(b)
(c)

the remuneration is paid by or on behalf
who is not a resident of the other State; and

of an enrployer

the remuneration is not borne by a permanent establishment
a fixed base which the employer has in the other State.

or

3. Notwitl-rstanding the preceding provisions of this Artrcle,
retnuneration in rcspecl of an employment exercjsed aboard ir ship or
aircraft operated in international tlaffic may be taxed in the Contractrng
State in which the place of effective manasement of thc enl.erprise is
situated.

Article J 7
Direclors'Fees
Directors' fees and other sinrilar payrrlents derived hv a lesident
of a Contracting State iri his capacity as a mernber of the board of
drectors of a company rvhich is a resident of any of the other
Contracting States may be taxed in the State rn rvhrch ihe
company is resident.

Article I8
Artis

te

s

And S por tspers o tt s

1. Notwithstanding the provisions

of Articles 7. 15 and

16,

income derived by a resident of a Contracting State as an entertainer
such as a theatre, motion picturc, radio or television artiste, or a
musician, or as a sportsperson, from his or her personal activities as
such, may be taxed in the Contracting State in which these activities are
exercised.
2. Where income in respect of personal activities exercised by an
entertainer or a sponsperson in hrs or her capacity as such accrues not
to the entertainer or sportsperson himself or herself but to emother
person, that income rna\,, n.-,irvithstanding the provrsions of Arhcles 7.
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15 and 16, be taxed in the Contracting State in which the activities of
the entertainer or sportsperson are exercised.
3. The provisions of paragraph 2 of this Article shall not apply if
it is established that neither the entertainer or the sportsman nor persons
related thereto, participate directly or indirectly in the profits of the
person referred to in that paragraph.

4. Notwithstanding the provisions of paragraphs I and 2 of this
Article, income derived from activities referred to in paragraph I
performed under a cultural agreement or iurangement between the
Contracting States shall be exempt from tax in the Contracting State in
which the activities are exercised if the visit to that State is wholly or
substantially supported by funds of any of the Contracting States or
local authority.

Article

l9

Pensions, Annuities and Social Security Pawents

1. Subject to the provisions of paragraph 2

of

Article 20,

pensions, annuities and similar payments arising in a Contracting State
and paid in consideration of past employment to a resident of any of the
other Contracting States, shall be taxable only in the Contracting State
in which the payments arise.

2. However, such pensions and other remuneration may also be
taxed in any of the other Contracting States if the payment is made by a
resident of any of the other Confracting States, or a permanent
establishment situated therein.
3. Notwithstanding the provisions of paragraphs I and 2 of this
Article, pensions paid and other payments made under a public scheme
which is part of the social security system of a Contracting State or a
political sub-division or a local authority thereof shall be taxable only
in that State.

Article 20
Remuneration And Pension In Respect Of Government Service
1. Remuneration, other than a pension, paid by, or out of funds
creoted by, one of the Contracting States or a political sub-division,

local au'h.rity or statutory body thereof in the discharge of
governmenial functions shall be taxable only in that State. Such
remuneration shall be taxable only in any of the other Contracting
States creating the funds if the services are rendered in that other State
and the individual is a resident of that State and:

(a) is a national ofthat State; or
(b) did not become a resident solely for the purpose

of

rendering the services.

2. Any pension paid by, or out of funds created by, a Contracting
or a political sub-division, local authority or statutory body
thereof to an individual in respect of services rendered to that State or
State

Ke n1'a

sub-division, authority

S

ub sid

iary
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or body in the discharge of
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governmental

functions shall be taxable only in that State.

3. The provisions of Articles 16, l'1 and 19 shall apply to
remuneration and pensions in respect of services rendered in
connection with a business carried on by a Contracting State. or a
political sub-division, local authority or statutory body thereof.
Article
P rofe s

l.

2l

sors and Teacher s

Notwithstanding the provisions of Article 16, a professor or

teacher who makes a temporary visit to any one of the Contracting
States for a period not exceeding two years for the purpose of teaching
or carrying out research at a university, college. school or other

or immediately before such visit
another Contracting State shall, in respect of
remuneration for such teaching or research, be exempt from tax in the
first-mentioned State, provided that such remuneration is derived by
him from outslde that State and such remuneration is subject to tax in
educational institution and who is,

was,

a

resident

of

the other State.

2. The provisions of this Article shall not apply to income from
if such research is undertaken not in the public's interest but
wholly or mainly for the private benefit of a specific person or persons.
research

Article 22
Students and Business Apprentices

A student or business apprentice who is present in a Contracting
State solely for the pu{pose of his education or training or who is, or
immediately before being so present was. a resident of any of the other
Contracting States shall be exempt from tax in the (first-mentioned
State) on payments received from outside that first-mentioned State for
purpose of his maintenance, education and training.

Article 23
Other Income
1. Items of income of a resident of a Cortracting State, wherever
arising, not dealt with in the foregoing Articles of this Agreement in
respect of which he is subject to tax in that State, shall be taxable only
in that State.

2. The provisions of paragraph I of this Article shall not apply to
income, other than income from immovable property. if the recipient of

such income, being a resident of a Contracting State, carries on
in any of the other Contracting States through a permanent
establishment situated therein, or performs in that other State

business

independent personal services from a fixed base situated therein, and
the right or property in respect of which the income paid is effectively
connected with such permanent establishment or fixed base. ln such a
case, the provisions of Article 7 or Article 15, as the case may be, shall
aPPly.

1
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I and 2, items of
of a resrdent of a Contracting State not dealt with in the
foregoing articles of this Agreement and arising in the other
3. Notrvithstanding the provisions of paragraphs

income

Contracting State may also be taxed in that other State.

Article 21
Eliminatiut

oJ

Double Taxation

1. Where a resident of any of the Contractillg States derives
income which in accordance with the provisions of this Agreelnent may
be taxed in the other Contracting States, the first-mentioned State shall
allow as a deduction fiom the tax on the income of that resident an
amount equal to the income tax paid in that other State. Provided that
such deduction shall not exceed that part of the iucome tax as computed
before the deduction is given, which is attributable as the case may be
to the income which may be taxed in that other State.
2. Where in accordance with any provision of this Agreement
income derived by a resident of a Contracting State is exempt from tax
in that State such State may nevertheless. in calculating the amount of
tax on the remaining income of such resident, take into account the
exempted income.

Article 25
Non

-

Discrint ination

1. The nationals of a Contracti '3 State shall not be subiected in
any of the other Contracting States to any taxation or any requirement
connected therewith rvhrch rs other or more burdensome than the
taxation and connected requirements to which nationals of the other
States in the sarne circumstances are or may' be subjected.

2. The taxation on a permanent establishment r,vhich an enterprise

of a Contracting State has in any of the other Contracting States shall
not be less favourably levied iu that other State than the taxation levied
on enterprises of any of the other States carrying on the same activities.

3. An enterprise of a Contracting State, the capital of which is
wholly or partly owned or controlled. directly or indirectly. by one or
more residents of any o1' the other Contracting States, shall not be
subjected in the first-mentioned State to any taxation or any
requirement connected therewith whrch rs other or more burdensome
than the taxation and connected requirentents to which other similar
enterprises of that first-mentioned State are or may be subjected.

4. Nothrng rn this Article shall be construed as obhgrng

a

Contracting State to grant to residents of any of the other Contracting
States any personal allorvances, reliefs and deductions for taxation
purposes on account of civil status or family responsibilities which it
grants to its own residents.
5. In this Arlicle the term "taxation" means taxes which ere the
subject of this Agreement.
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Article 26
Mutua I Agr e enrcn t Pro c edu r e

l. Where a person considers that the actions of one or more of the
Contracting States result or will result for him in taxation not in
accordance with this Agreement, he may, irrespective of the remedies
provided by the domestic law of those States. present his case to the
competent authority of the Contracting State of which he is a resident
or, if his case comes under paragraph 1 of Article 25, to that of the
Contracting State of which he is a national. The case must be presented
within two years from the first notification of the action resulting in
taxation not in accordance with the provisions of this Agreement.

2. The competent authority shall endeavour, if the objection
to it to be justified and if it is not itself able to arrive at an

appears

appropriate solution, to resolve the case by mutual agreement with the
competent authority of any of the other Contracting States. with a view
to the avoidance of taxation which is not in accordance with the
Agreement. Any agreement reached shall be implemented
notwithstanding any time limits in the domestic law of the Contracting
States.

3. The competent authorities of the Contracting States shall
endeavour to resolve by mutual agreement any difficulties or doubts
arising as to the interpretation or application of this Agreement.

4. The competent authorities of the Contracting

States may

through consultations develop appropriate procedures, conditions,
methods amd techniques for the implementation of the mutual
agreement procedure provided for in this Article. In addition. a
competent authority may devise appropriate procedures, conditions.
methods and techniques to facilitate the above-mentioned actions and
the implementation of the mutual agreement procedure.

Article 27
Exchan

g

e of I nfonnatiotr

l. The competent authorities of the Contracting States shall
exchange such information as is necessary for carrying out the
provisions of this Agreement or of the domestic law of the Contracting
States concerning taxes covered by this Agreement in so far as the
taxation there under is not contrary to the Agreement, in particular for
the prevention of fraud or evasion of such taxes. The exchange of
information

is not restncted by Arti^le l. Any

information

so

exchanged shall be treated as secret in the sarle manner as information
obtained under the domestic law of that State ar.d shall be disclosed
only to persons or authorities (including courts or aCministrative
bodies) involved in the assessment or collection of, the enforcement or
prosecution in respect of, or the determination of appeals in relation to,
the taxes covered by this Agreement. Such persons or authorities shall

for such purposes. They may disclose the
information in public court proceedings or in judicial decisions. The
competent authorities shall, through consultation, develop appropriate
use the information only

conditions, methods and techniques concerning the matters in respect

1
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of which

such exchanges

of

information shall be made, including,

where appropriate, exchanges of information regarding tax avoidance.

2.In no case shall the provisions of paragraph I of this Article be
construed so as to impose on a Contracting State the obligation:

(a)

to carry out administrative measures at variance with the
laws or the administrative practice of that or of any of the
other Contracting States;

(b) to supply information

rvhich

is not obtainable under the

laws or in the normal course of the administration of that or
of any of the other Contracting States;

(c) to supply information which

would disclose any trade,
business, industrial, commercial [or professional secret or
trade process]

or

information, the disclosure

of

which

would be contrary to public policy.

Article 28
Assistance in the Collection of Taxes

1. The Contracting States agree to lend each other assistance and

a view to the collection, in accordance with their
respective laws or administrative practice, of the taxes to which this
Agreement shall apply and of any administrative penalties, interests
and costs pertaining to the said taxes.
support with

2. Atthe request of the applicant Contracting State, the requested
Contracting State shall recover tax claims of the first-mentioned State
in accordance with the law and administrative practice for the recovery
of its own tax claims. However, such claims do not enjoy any priority
in the requested State and cannot be recovered by imprisonment for
debt of the debtor. The requested State shall not be obliged to take any
executory measures, which are not provided for in the laws of the
applicant State.
3. When a tax claim of a Contracting State is enforceable under
laws of that State and is owed by a person who, at that time, cannot,
under the laws of that State, prevent its collection, that tax claim shall,
at u^' lluest of the competent authority of that State, be accepted for
purposes ,f collection by the competent authority of the other
Contracting State. That tax claim shall be collected by that other State
in accordance with the provisions of its laws applicable to the
enforcement and collection of its own taxes as if the tax claim were a
tax claim of that other State.
rr:e

4. When a tax claim of a Contracting State is a claim in respect
of which that State may, under its law, take measures of conservancy
with a view to ensure its collection, that tax claim shall, at the request
of the competent authority of that State, be accepted for purposes of
taking measures of conservancy by the competent authority of the other
Contracting State. That other State shall take measures of conservancy
in respect of that tax claim in accordance with the provisions of its
Income Tax law as if the tax claim were a tax claim of that other State
even if, at the time when such measures are applied, the tax claim is not
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enforceable in the first-mentioned State or is owed by a person who has
a right to prevent its collection.

5. Where, at any time after a request has been made by a
Contracting State under paragraphs 3 and 4 and before the other
Contracting State has collected and remitted the relevant tax claim to
the first-mentioned State, the relevant tax claim shall cease to

(a)

be-

in the case of a request under paragraph 3, a tax claim of
the first-mentioned State that is enforceable under the law
of that State and is owed by a person who, at the time,
cannot, under the law of that State, prevent its collection; or

(b)

in the case of a request under paragraph 4, a tax claim of
the first-mentioned State in respect of which that State may,
under its law, take measures of conservancy with a view to

ensuring its collection,

the competent authority of the first-mentioned State shall
promptly notify the competent authority of the other State of that
fact and, at the option of the other State, the first-mentioned State
shall either suspend or withdraw its request.

6. The requested State shall not be obliged to accede to the
request:

(a) if the applicant
(b)

State has not notified the requested State
that it has pursued all means available in its own territory,
except where recourse to such means would give rise to
disproportionate difficulty ;
if and insofar as it considers the tax claim to be contrary to
the provisions of this Agreement or of any other agreement
to which both of the States are parties.

7. The Contracting State in which tax is recovered in accordance

with the provisions of this Article shall forthwith remit to

the

Contacting State on behalf of which the tax was collected the amount
so recovered.

8. The applicant State shall

in any event

remain responsible

towards the requested State for the pecuniary consequences of acts of
recovery, which have been found unjustified in respect of the reality of
the tax claim concerned.

9. The competent authorities of the Contracting States shall by
mutual agreement settle the mode of application of the provisions of
this Article.
10. In this Article the term "tax claim" means an amount owed
in respect of taxes covered by this Agreement together "r,ith interest,
adminisftative penalties and costs of collection or conservancy related
to such amount.

I 140

Kenya Subsidiary Legislation, 20 I 4

Article 29
Diplomatic Agents and Consular Offcers

Nothing in this Agreement shall affect the fiscal privileges of
diplomatic agents or consular officers under the general rules of
international law or under the provisions of special agreements.

Article 30
Entry into Force

1. The Contracting States shall notify each other of

the

completion of the procedures required by their laws for entry into force
of this Agreement. The Agreement shall enter into force on the date of
the last of these notifications.
2. The provisions of this Agreement shall apply to income for any
year of income beginning on or after the first day of January next
following the date upon which this Agreement enters into force.

Article

3l

Termination
1. This Agreement shall remain

in force indefinitely but any of

the ConEacting States may terminate the Agreement

through

diplomatic channels, by giving to the other Contracting States written
notice of termination not later than 30th June of any calendar year
starting five years after the year in which the Agreement entered into
force.

2. In such event the Agreement shall cease to have effect on
income for any year of income beginning on or after the first day of
January next following the calendar year in which such notice is given.
Dated the 15th September,2Ol4.

HENRY ROTICH,
Cabinet Secretary
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for

the National Treasury.

